Corporate Disclosures-The Road Ahead

Peter Drucker says,
"Managementisdoing
things right; leadership
is doing the right
things." In every
company, managem-
enthasthe obligation
to disclose adequate
information to enable
their stakeholders to
take appropriate
decisions. The
obligationis partoftheir
trusteeship function
and is determined by
law, by regulations and
also by best practices.
Good companies go beyond law and regulations and
ensure that their stakeholders are never short of the
neededinformation. Infact, disclosure andtransparency
have become competitive advantages asthey enhance
brandvalue.

The information disclosed should be relevant, easily
understandable and reliable to make a meaningful
assessment of prospects and also for purposes of
comparability. Disclosures create trust between
managements and stakeholders. Infact public markets
are based on information flows and disclosure. Better
disclosure leads to more efficient markets. Even if a
disclosure is not read by investors the fact that a
disclosureisbeingmade availableinthe publicdomain
actsas agood check againstany wrongdoing.

Currently companiesin India are governed by various
regulations. These include Companies Act and
Companies (Accounting Standard) Rules, 2006,
disclosures as per Schedule VI of the Companies Act,
the disclosurerequirements ofthe Institute of Chartered
Accountants of India (ICAIl) and in addition, companies
listed on stock exchanges also have to comply with the
requirements of SEBI.
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SignificantMilestones in Corporate Disclosures

Corporate Disclosureshave gainedsignificantmomentum

in India in the recent past. Key milestones which have

enhancedtransparencyin Corporate Disclosuresinclude:

1. Formation of a Committee on Disclosures and
Accounting Standards (SCODA), by SEBIinlate 2006
to review the continuous disclosures requirements
underthelisting agreementand to provide inputs to
the ICAlfor evolving new accounting standards and
reviewthe existingones, whereverrequiredinorderto
make disclosure standards and accounting practices
atparwiththe international practices.

Developmentof Integrated Disclosures:

A listed Company is required to comply with the
disclosure norms under the Companies Act, 1956,
SEBI Guidelines and Regulations and the Listing
Agreement of Stock Exchanges. Currently the initial
disclosures required in a prospectus are far more
detailed compared to the annual and continuous
disclosures made by Companies.

To achieve the objective of standardizing and
streamlining corporate disclosures, a Sub- committee
on Integrated Disclosuresreleased adraftreporton
Integrated Disclosures in January 2008. They have
made recommendations on integrating initial
disclosures made under an offer document with the
continuing disclosure requirements by a listed
company. Thedraftreportcontainsimprovementsto
make information and disclosures more transferable
andfungible. Fungibility ofinformation betweeninitial
disclosuresand continuousdisclosureswouldreduce
the costofcompliance. Howeverthefinal requirement
is still awaited.

Thisintegrated disclosure requirementis consistent
with the U.S. SEC disclosure norms providing a
comprehensive disclosure listin the form of Regulation
S-K (for non-financialinformation) and Regulation S-
X (forfinancialinformation). Companiesarerequired
to adopt the relevant disclosures as applicable to
them.

. Introduction of awide range of corporate governance

normswithregardtoInsidertradingin SEBI (Prohibition
ofInsider Trading) Regulations 1992. OnMarch 4th,
2008, SEBI put up a consultative paper for public
comments, awaiting final requirement, proposing
further amendments including the following
improvements ondisclosures:
® Under the present SEBI (Prohibition of Insider
Trading) Regulations, 1992 the shareholder/director/
officer of alisted company is requiredto disclose to
the companyinformationregardingthe shareholding
or voting rights within 4 working days of receipt of
intimation of allotment of shares or the acquisition
orsale of shares or voting rights or of becoming the
director or officer of the said company, asthe case
maybe. Thecompanyinturnisrequiredtodisclose
thistothe Stock Exchanges, onwhichthe company
is listed, within five days. Thus, on a particular
occasion, a total of 9 days may pass before price
sensitiveinformationis disseminatedtothe public.
® AsperSEBI(Substantial Acquisition of Sharesand
Takeovers) Regulations, 1997 the acquirerisgiven
2 days time to inform the company and the stock




exchange about the acquisition of shares after a
certain limit is breached as specified in the said
regulation. Stock Exchangesinturnarerequiredto
“immediately” display the said information onthe
trading screen, the notice board and onits website.
® Inlinewith SEBI (Substantial Acquisition of Shares
and Takeover) Regulations, 1997, itis proposed
that the time gap between the date of transaction
andthe date of dissemination of the information by
the stock exchange may be reduced from nine days

1999 which was effective for all stock option schemes
established after June 19, 1999. This Guideline
mandated a number of disclosures on the options
grantedtoemployeesinthe Directors Reportincluding
informationof Total Grantsauthorized, Pricing Formula
on the date of grant, any variation in terms, Options
granted, vested, exercised and forfeited during the
period togetherwith their weighted average exercise
prices andrelated EPS information.

to two working days by making necessary
amendments to the relevant provisions of Insider
Trading Regulations. Thiswould make itmandatory

A comparison of Disclosure requirements in India
withthe International Best practices
1. Item 303 of Regulation S-Kissued by SECrequiresa

for a person to report the transactions within one
working day oftradingtothe companyand company
inturnshallinformthe stock exchanges, wherethe
sharesare listed, within one working day of receipt
ofinformation. The Stock exchangesshallensure
immediate dissemination of information to the
market.

3. The ICAI on request by the Ministry of Company

Affairs (MCA) is considering revising Schedule VI
disclosures, inthe Companies Act, 1956, asregards
simplification of presentation, removal of unwanted
and outdated disclosures, harmonization of disclosure
requirements in accordance with Accounting
Standards and addressing international disclosure
requirements. Italso aims atminimization of disclosure
requirements for small and microcompanies through
principle ofabridgement(i.e.,creatingsaraldocument),
incorporating flexibility in format to facilitate
amendments. However the final reports are still
awaited.

. Major recommendations on disclosures brought in
thisdecadeby The Accounting Standards Committee
of SEBI are as set out below:
® Additional disclosure norms had been prescribed
and also halfyearly results had been subjectedto
a‘Limited Review’ by the Auditors with effect from
halfyearending March 31, 2000.

® Inordertoharmonizethe disclosure requirements
under the Listing Agreement and the Accounting
Standards issued by Institute of Chartered
Accountants of India (ICAl), ithad been prescribed
thatthe Cash Flow Statement being disclosed by
Companiesinterms of Listing Agreement should
be prepared in accordance with the relevant
Accounting Standard.

® The Committee had emphasized the need for
formulation of accounting standards on
Consolidation of Accounts, Segmental Reporting,
Deferred Taxation and Related Party Disclosures
which had urged the ICAIl to expedite the issue of
Accounting Standards onthe above.

. SEBI issued the (Employee Stock Option Scheme
and Employee Stock Purchase Scheme) Guidelines,

company's management to discuss the company's
financial condition and results of operations, namely
ManagementDiscussion & Analysis (MD&A). MD&A
gives an opportunity for companies to explain the
significantvariationsintheiroperations.

The SEChasintroduced certainadditional disclosures
inMD&A including disclosures on Off-Balance Sheet
financing and contractual obligations, Non-GAAP
financial information, known trends in business and
Liquidityand CapitalResources.

Currently Clause 49 of the Listing Agreementrequires
Companies listed in India to report a section on
ManagementDiscussionand Analysisintheir Annual
Report.

MD&A requirements, as mandated by Clause 49,

currentlyrequirethe followingdisclosures,includinga

specificdisclosureinthefinancial statementstogether

with appropriate management explanation when

accountingtreatmentsotherthanthose prescribedin

Accounting Standards are followed:

® Industry structure and developments.

® Opportunitiesand Threats.

® Segment-wise or product-wise performance.

® Outlook

® Risksandconcerns.

® Internal control systems and theiradequacy.

® Discussiononfinancial performance withrespect
tooperational performance.

® Material developments in Human Resources /
IndustrialRelationsfront,includingnumberofpeople
employed.

However the present requirements are still less
comprehensive as compared to U.S. SEC
requirements. Clause 49 may be suitably modified to
includeadditionaldisclosures.

. SECreleaseditsfinal rule in August 2006 on Executive

Compensation and Related Person Disclosure which
include disclosures ondirector compensation, related
persontransactions, directorindependence and other
corporate governance matters. These changes affected
the disclosure in proxy statements, annual reports




and registration statements, as well as the current
reporting of compensation arrangements.

These amendments inter-aliaincluded the following
additionaldisclosurerequirements:

® Item 404(a) Introduces a General Disclosure

®the extent to which the compensation
committee (or persons performing the
equivalent functions) may delegate any
authority to other persons by specifying what
authority may be so delegated and towhom;

Requirement for Related Person Transactions,

Including Transactions Involving Indebtedness.

Item 404(a), as amended, consists of a general

statement mandating that a company provide

disclosure regarding anytransaction:

® sincethe beginning ofthe company'slastfiscal
year, orany currently proposed transaction;

® inwhichthecompanywasoristobeaparticipant;

® inwhichtheamountinvolvedexceeds$120,000;
and

® in which any related person had or will have a
directorindirect materialinterest.

Item 404(b) requiresdisclosure ofthe Policiesand

Procedures dealing with the review, approval or

ratification of Related Person Transactions.

Iltem 407 of Regulation S-K, consolidates the

Corporate Governance disclosure requirements

which include :

® Companiesthatarelistedissuers (orapplied for
listing) onanational securities exchange oron
anautomated inter-dealer quotation systemofa
national securities association and that have
requirements that a majority of the board of
directorsbeindependent, are requiredtoidentify
their independent directors and director
nominees, as well as any members of the
compensation, nominating, and auditcommittees
thatare notindependent.

® Companies that are not listed issuers have to
disclose theirindependentdirectors and director
nominees, as well as any members of the
compensation, nominating, and auditcommittees
thatare notindependent.

® Amendments in the disclosure requirements
regarding the audit committee and nominating
committee include elimination of the requirement
to deliver audit committee charters to security
holders if the charters are posted on their
websites.

® New disclosures regarding the compensation
committee that are similar to the disclosures
required forauditand nominating committees of
the board of directors. Companies must state
whether the compensation committee has a
charter, and whether they disclose the charter
through their website or proxy materials. ltem
407 alsorequiresthatcompaniesdescribe their
processesand procedures forthe consideration
and determination of executive and director
compensation, including:
® the scope of authority of the compensation

committee (or persons performing the
equivalent functions);

® anyrole ofexecutive officersindetermining or
recommendingtheamountorformofexecutive
anddirector compensation; and

® any role of compensation consultants in
determining orrecommending the amountor
form of executive and director compensation,
identifying such consultants, stating whether
suchconsultantsare engageddirectly bythe
compensation committee (or persons
performing the equivalent functions) or any
otherperson, describing the nature and scope
oftheirassignment,andthe materialelements
of the instructions or directions given to the
consultants with respectto the performance
oftheirdutiesunderthe engagement.

Currently in India disclosures for related parties and
compensationdisclosuresare mandated by Companies
Act and by Clause 49 of the Listing Agreement. The
following are the key disclosure requirements:
® Clause 49 of the Listing Agreement mandates
certain disclosuresto the Audit Committee but not
in the Annual Report. These include general
disclosures of related party relationships and
material related party transactions.
® All pecuniary relationship or transactions of the
non-executive directorsvis-a-visthe companyshall
be disclosedinthe Annual Report.
® Following disclosures on the remuneration of
directors are mandatorily required the section on
the corporate governance of the Annual Report:

(@ All elements of remuneration package of
individual directors summarized under major
groups, such as salary, benefits, bonuses,
stock options, pension etc.

(b) Details of fixed component and performance
linked incentives, along with the performance
criteria.

(c) Service contracts, notice period, severance
fees.

(d) Stockoptiondetails,ifany and whetherissued
atadiscountaswell as the period over which
accruedandoverwhichexercisable.

® Companiesneedtopublishtheircriteriaof making
paymentsto non-executive directorsintheirannual
report. Alternatively, they may put up on their
company website and draw areference theretoin
the annualreport.

® Companiesarerequiredtodisclose the number of
shares and convertible instruments held by non-
executivedirectorsinthe annualreport.

® Non-executive directors are required to disclose
their shareholding (both own or held by / for other
personsonabeneficial basis)inthelisted company




in which they are proposed to be appointed as
directors, priortotheirappointment. These details
are required to be disclosed in the notice to the
general meeting called for appointment of such
director.

® Further Companiesare requiredtoincludeonlya
report on non-compliance with the Corporate
Governance Requirementsasgiveninthe Clause
49 of the Listing Agreement separately in the
Annual Report.

Asevident, presentrequirementsin Clause 49 onrelated
partytransactionsand compensationdisclosures donot
mandate complete disclosure but require primarily
disclosuresfornon-compliance. Suchrequirements may
be enhanced to include disclosures as introduced by
SEC,asmaybe appropriateinthe Indian context. These
disclosures would boostinvestor confidence.

1. International Financial Reporting Standards have
introduced new disclosure standards including those
on Financial Instruments. Complex transactions in
today’s world make such disclosures imperative in
understanding the potential risks of Companies. ICAI
hasissued Accounting Standards 30, 31 and 32which
areinline with the relevant International Accounting
Standards however those are yet to be effective.
These would enhance the quality of financial reporting
in India.

2. SEC had initiated a Voluntary Filing Programme for
Companiestofileits statementsin XBRLformat. SEC
has taken steps to convert all the filings and entire
EDGAR systemtointeractive format. The eXtensible
Business Reporting Language (XBRL) codes have
already been written formostindustries.
® Investors who seek specific information directly
fromthe source mustoften manually searchlengthy
corporate annualreports. Evenifthese documents
areonline, they are often digital blobs with limited
search capability. Interactive data pinpoints the
facts and figures trapped in today's often lengthy
disclosure documents, allowing investors to
immediately pull out exactly the information they
want, and instantly compare itto the results of other
companies, performance in past years, industry
averages, whicheverway the investor wishtoslice
anddicethe data.

® Interactive data, which will give everynumberina
prospectus or proxy statementalife of its own, will
vastlyimprove the quality of analysis that's possible
forinvestors andtheirintermediaries.

® Interactive reports filed with Securities Exchange
Commission can be viewed on www.sec.gov

Thisoptionisbeing currently consideredamongstthe
various regulators in India who are developing
taxonomiesintheirownregime.

5. SEC Advisory Committee on Improvements to

Financial Reportingissued a Draft reporton February

14, 2008. This report is presently under discussion

with SEC. This report addressed areas of potential

improvementincluding the following salientdisclosure

requirements:

® XBRL-Gradual Phasein of Interactive Disclosure
Technology to enable investors easily access
company information withoutimposing an untimely
burdenonsmallcompanies.

® Corporate Website Information-The SEC should
issue a new comprehensive interpretive release
regarding the use of corporate websites for
disclosures of corporate information, which
addresses issues such as liability for information
presented in a summary format, treatment of
hyperlinked information from within or outside a
company’s website, treatment of non-GAAP
disclosures and GAAP reconciliations, and
clarification ofthe public availability ofinformation
disclosed onareportingcompany’s website.

® Use of executive summaries as anintegral part of
Exchange Act periodic reports- An executive
summary includedinthe forepart ofan Exchange
Act periodic report may provide investors with an
importantroadmap to the company’s disclosures
located in the body of such areport.

® Disclosures ofkey performanceindicators (KPIs)-
The Enhanced Business Reporting Consortium,
has stated thatthe value driversforabusinesscan
be measured numerically through KPIs ormay be
qualitative factors such as business opportunities,
risks, strategies and plans, all of which permit
assessment of the quality, sustainability and
variability of its cash flows and earnings. KPIs
include supplementalnon-GAAP financial reporting
disclosuresthatcanimprove disclosures by public
companies. KPIsareleadingindicators offinancial
results and intangible assets that are not
encompassed onacompany’s balance sheet.

® Improved quarterly pressrelease disclosuresand
timing- Considerations on the consistent provision
ofincome statement, balance sheetand cash flow
tablesinthe quarterly release. Considerationswere
alsointendedforthe positioningand prominence of
GAAP andnon-GAAPfigures, GAAP reconciliation,
the consistent placement of topics, and clear
communication of any changes to accounting
methods or key assumptions. This requirement
would fulfill the objective of an earnings release
beingasaconsistent, reliable communicationwhich
allinvestors can easily comprehend.

® Continued need for improvements in the
managementdiscussionand analysis (MD&A) and
other public company financial disclosures-
Enhancementinthe quality of disclosuresin MD&A
rather than providing a mere recitation of the
financials.




Theseinternational best practices may be constantly
reviewed and necessary amendments may also be
recommended by ourregulatorsto meetthe needs of
investors.

Conclusion
Indian corporates have gained competitive advantages
worldwide for their transparentreporting practices. Laws

andregulationsare onlyameansbutitis the responsibility
of the organizations to abide by such regulations and
provide meaningful disclosurestoinvestors. We should
constantly be updated onthe International best practices
and beready toadoptthe best practices without delay.




